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SECTION 51 (XXIIIA) OF THE AUSTRALIAN CONSTITUTION ALLOWS THE FED-
eral government to make provision for:

maternity allowances, widow’s pensions, child endowment, unemployment,
pharmaceutical, sickness and hospital benefits, medical and dental service
(but not so as to authorize any form of civil conscription), benefits to stu-
dents and family allowances.1

This clause entered the Constitution following a rare successful refer-
endum in 1946, but it was not originally framed in quite that way.
When it first appeared before the House of Representatives as the
Constitution Alteration (Social Services) Bill in March 1946, both the
word ‘pharmaceutical’ and the phrase ‘but not so as to authorize any
form of civil conscription’ were missing. The absence of ‘pharmaceu-
tical’ was simply a mistake, which was corrected in committee by the
Attorney-General Dr Herbert Vere Evatt on 9 April. The phrase ‘but
not so as to authorize any form of civil conscription’ was an amend-
ment proposed by the Leader of the Opposition Mr (later Sir) Robert
Menzies, and accepted by the attorney-general.2 It is sometimes known
as the Menzies–Newland placitum, because Sir Henry Newland, pres-
ident of the British Medical Association’s (BMA) Australian Federal
Council from 1933 to 1949, wrote a letter to Earle Page (doctor and
prominent Member of the House of Representatives) suggesting an
amendment along these lines. Page passed the letter on to Menzies and
to Senate Opposition Leader George McLeay.3

The amendment entered the Constitution during a time of major
upheaval in Australian medical circles, with successive federal gov-
ernments attempting to introduce a variety of health schemes. The BMA
was not united in opposition to all the legislation, but ended up thwart-
ing substantial portions of these schemes.

This amendment to the Australian Constitution protects doctors and
dentists from civil conscription although other citizens do not enjoy
the same protection. There is nothing in the Constitution, for instance,
to protect the unemployed from work-for-the-dole schemes. This con-
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Conclusion

Why was the Constitution of Australia changed in this particular way?
Was it the result of the power of organised medicine acting through its
trade union, the BMA, to defeat the wishes of the Labor government?
Was it the result of two men, Newland and Menzies—or perhaps three
including Page—getting together to pull the wool over Evatt’s eyes and
change the course of history? The above outline of events seems to indi-
cate that it was not the result of any such coherent action. On the con-
trary, the change to the Constitution seems to have been the result of
a more arbitrary chain of events, most of which were not related to
medicine at all. What occurred seems rather more like plain bad luck
for the Labor Party and serendipity for those members of the medical
profession who did not want a national health service.

Newland’s role in the so-called ‘Menzies-Newland placitum’ has
been somewhat exaggerated. We will never know whether Menzies
would have come up with the amendment without Newland’s sug-
gestion of a similar amendment to a different bill, but the wording of
the amendment and its acceptance by all major political parties owed
as much to accident and a messy conjunction of circumstances as to
any particular political perspicacity by Sir Henry Simpson Newland.
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stitutional protection for doctors was tested in the High Court in 1949,
and the court ruled that even such an apparently trivial matter as requir-
ing doctors to write prescriptions only on government forms consti-
tuted civil conscription.4 The pharmaceutical benefits scheme itself was
not ruled unconstitutional, but it was rendered unworkable by doc-
tors’ boycotts and by the High Court ruling against the compulsory
use of government forms.

In the 1950s, the Menzies government, with Page as Health Minister,
brought in a pharmaceutical benefits scheme that was acceptable to
doctors. This turned out to be considerably more expensive than the
scheme it replaced.5 The degree to which later federal governments have
been constrained in their health care provision by the no civil con-
scription clause is unclear, but the clause certainly ended up costing
the Australian taxpayer a large amount of money in the 1950s.6 So
how has it come about that doctors and dentists have this particular
constitutional protection, and not anybody else?

James Gillespie argues that Page and Newland were responsible for
initiating the ‘no civil conscription’ amendment, and Newland himself
argues that it was the best service he ever did the BMA.7 This is a major
claim, given the many years he served as federal president. Newland’s
version of the story is as follows:

The Chifley government held a referendum, consisting of three parts, the
first part dealing with marketing, the second dealing with industrial employ-
ment and the third dealing with social services. As President of the Federal
Council, I went right through it very carefully, and I noticed that in the
part dealing with industrial employment it was laid down that those
employed should not be subjected to conscription. But when I perused the
social services part, there was no word there that those employed in pro-
fessional employment should be exempt from conscription. This seemed
to me an iniquitous omission. There was no time to have it dealt with in
the Federal Council so I wrote a letter to Mr. Menzies, as he was then, the
Leader of the Opposition, and to Dr. Evatt who was in charge of the Bill.
I suggested that they should have an amendment that there should be no
professional conscription in any shape or form. Mr. Menzies replied: “I
quite agree with you; I will introduce an amendment, but I shall not use
your term ‘professional conscription’. I think it would be very much bet-
ter if I used the term ‘civil conscription’.”8

Unfortunately, this story fails to explain why the Constitution was
changed. Nor does it explain why Menzies agreed to introduce the
amendment, let alone why Evatt agreed to accept it. Page, for instance,
proposed a different, but related, amendment to the same bill and his
amendment was not accepted.9 Examination of  Newland, Menzies and
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direct reference to the ‘no industrial conscription’ clause in the other
bill and said:

I would never object to medical and dental services being provided for the
people under some proper government scheme. I have no objection to the
Commonwealth having power to make proper laws in relation to medical
and dental services, but so long as there is doubt—and I entertain grave
doubts on the matter—as to whether that power does not authorize the
nationalization of these two professions, their members are entitled to be
protected against conscription just as are industrial workers under the bill
I have mentioned.27

Evatt wanted the referendum to pass and he had had the recent expe-
rience of seeing a referendum fail in the face of an organised campaign
suggesting it might result in industrial conscription. In addition, the
Labor Party had no plans to, as Menzies put it, ‘nationalise medicine
and dentistry’. It was the early hours of the morning and the House
had been sitting all night, when Dr Evatt stood up and spoke in favour
of the amendment:

It is perfectly true, as the right honorable gentleman said, that he has bor-
rowed certain words from the bill dealing with industrial matters, but the
Government had previously borrowed the same set of words from the
National Security Bill introduced by the right honorable gentleman when
he was Attorney-General. I believe that one good turn deserves another,
and that if industrial workers are entitled to be protected against con-
scription, members of the medical and dental profession are entitled to sim-
ilar protection.28

In the event, on polling day, 28 September 1946, a majority of the vot-
ers in each State passed the referendum to give the government power
to introduce ‘pharmaceutical, sickness and hospital benefits, medical
and dental services (but not so as to authorize any form of civil con-
scription)’, but they did not pass the other two referenda.29 Clearly, it
had been Evatt’s intention that workers in industry should have con-
stitutional protection from civilian conscription, but the voters of
Australia, as is so often the way with referenda, produced an unex-
pected outcome. Doctors and dentists ended up with constitutional pro-
tection from civil conscription, and other Australians did not. The irony
is that the voters almost certainly believed they were voting for a
national health service, or at least voting to give the government power
to provide them with a national health service. In the event, the High
Court ruled otherwise.
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Evatt’s correspondence and of the relevant debates in the House of
Representatives reveals that the ‘no civil conscription clause’ was prob-
ably the result of a conjunction of accidental circumstances, most of
which had nothing to do with doctors or dentists at all.10

An outline of events

The context for this story, amid an international, postwar ferment of
debate on health care policy, is a range of moves in Australia to increase
federal government involvement in the provision of health and wel-
fare.11 The Constitution of 1901 gave the federal government very lim-
ited power in this area. Canberra could provide for insurance, for
quarantine, and to a certain extent for public health. Between the wars,
successive governments of all political persuasions pushed at these
boundaries, and their efforts were not really challenged until 1944.

In 1938 the Federal Council of the BMA, led by Newland, negoti-
ated with the conservative Lyons government over details of its
National Health and Pensions Bill, which set out to provide health care
for employed workers. But rank and file general practitioner members
objected, and the Federal Council of the BMA had to make an embar-
rassing about-face.12

As the attorney-general in the Lyons government Menzies was a sup-
porter of the controversial National Health and Pensions Act, which
was never implemented despite his becoming Prime Minister in 1939.
However, before he lost the 1941 election, Menzies appointed a joint
parliamentary committee on social security to look at future national
policy. Almost immediately, the joint parliamentary committee asked
the National Health and Medical Research Council to develop a plan
for a coordinated national health service. Menzies, it would seem,
believed that health policy might be an appropriate area for at least
some federal government intervention.13

It should also be noted that in 1939, when Menzies was still attor-
ney-general, he introduced the phrase ‘Nothing in this section shall
authorize… any form of industrial conscription’ to a bill on national
security.14 The clause, which appears to have been influenced by the
failure of two military conscription referenda during World War I plus
more recent trade union suspicions of government direction of labour,
was supported by the Labor Party.15 In other words, the concept of
legislative protection from non-military conscription was originally
sponsored by Menzies with Labor Party support.

The other key figure in this story is Herbert Vere (Doc) Evatt. Like
his political sparring partner Menzies, Evatt’s background was law,
and he resigned from the High Court in 1940 to take up Labor Party
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ical and dental services, benefits to students and family allowances’.
Despite speaking against various features of the three bills and debat-
ing them over several days, the Opposition voted with the government
and passed the bills. Menzies then proposed his famous amendment,
to be inserted after the word ‘services’: ‘but not so as to authorize any
form of civil conscription’.

Newland claimed the credit for the amendment, particularly after
the BMA’s successful appeal to the High Court in 1949, although in a
letter to Menzies in March 1949 he thanked him ‘for having prevented
the conscription of the medical profession’.21 But why did Menzies agree
to propose the amendment in the House and why did Evatt agree to
support it? No copy of Newland’s original letter has been found, but
it would seem from Menzies’ reply that Newland actually proposed
modifying the wording of the industrial employment referendum that
was being debated at the same time. Menzies wrote:

It was not appropriate to bring the amendment on the Industrial Bill,
because the work of the medical profession is not ‘industrial’. For that rea-
son, I put the amendment forward in what seemed to me to be the appro-
priate place.22

The Attorney-General Dr Evatt accepted the amendment because the
Labor government lost the so-called fourteen powers referendum in
1944 in the face of an organised campaign suggesting that a yes vote
would be a vote for industrial conscription.23 This suggests a rather
different version of events from that put forward by Newland.

Newland and Menzies were acquaintances rather than friends,24 and
significantly Newland sent his original letter to Earle Page, a fellow
surgeon, rather than to Menzies. Menzies may well have had support
for the medical profession in mind when he proposed the amendment,
but the form it took was very much his own creation. Reading the
debates on the bill from 1946, it seems clear that Menzies ‘owned’ the
no civilian conscription idea and was seen to do so by other members
on both sides of the House. Evatt, in particular, was keen to acknowl-
edge Menzies as the author of the idea, and did so early in the debates—
a full week before Menzies proposed his ‘no civil conscription’
amendment to the Social Security Bill.25 Menzies’ amendment was,
therefore, not in any way surprising, and in his 1970 autobiography
he does not mention Newland’s role in suggesting it. Menzies argues
that he was ‘deeply attached to the principles of private medical prac-
tice and the singular importance of the voluntary doctor-patient rela-
tionship’. He claims that he proposed the amendment because, as it
stood, the bill included ‘a power to nationalize medicine and dentistry’.26

In his brief speech on the amendment on 10 April 1946, Menzies made
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politics.16 In October 1941, Labor took office with Evatt as both attor-
ney-general and the Minister for External Affairs. He then became
involved in putting forward a number of referenda, all designed to
increase the federal government’s sphere of operation. Most failed to
receive the requisite numbers in a majority of States.

In 1944, Evatt introduced the ‘fourteen powers’ referendum,
designed to increase federal power during the war and for five years
afterwards. It also failed to achieve a majority of votes and only gained
majority support in two States. Importantly, conservative opponents of
the referendum had claimed the increased powers would enable the fed-
eral government to introduce ‘industrial conscription’. Labor politicians
subsequently argued that people were ‘stampeded by the cry of indus-
trial conscription’ and this campaign ‘wrecked the referendum’.17

In April 1944, the government also passed the Pharmaceutical
Benefits Act, which subsidised a limited range of drugs. The medical
profession reacted strongly and in June of that year, the Federal Council
of the BMA resolved not to be a party to the act, effectively ushering
in a boycott of the act by doctors. The story of opposition to the act
has been told at some length by Hunter, McGrath, Gillespie and
Pensabene, among others,18 but to summarise, doctors from both the
left and the right of the political spectrum opposed the Pharmaceutical
Benefits Act, although for different reasons. However, they were unable
to challenge the act directly, because it did not directly affect them.
Eventually, the Victorian State attorney-general was persuaded to chal-
lenge the validity of the act in the High Court. The challenge succeeded
and the Pharmaceutical Benefits Act was declared unconstitutional.19

This High Court decision not only threw the Pharmaceutical Benefits
Act into doubt, but also a range of other government legislation, includ-
ing Menzies’ child endowment program. Thus, Evatt set to work to
draft another amendment to the Constitution, and in 1946 he put for-
ward legislation to increase federal power. He wanted power to legis-
late for terms and conditions of employment (specifically a forty-hour
week); to market primary products; and to introduce a national health
service. He introduced three separate bills, so that if one failed the ref-
erendum it would not bring down the others, but all three were debated
simultaneously in the House of Representatives in April 1946. Bearing
in mind the defeat of his ‘fourteen powers’ referendum two years ear-
lier, the proposed amendment on industrial powers requested the power
to regulate ‘[t]erms and conditions of employment in industry, but not
so as to authorize any form of industrial conscription.’20

As has already been noted, the Social Services Bill was designed to
amend the Constitution to allow the federal government to make pro-
vision for ‘maternity allowances, widows’ pensions, child endowment,
unemployment, pharmaceutical, sickness and hospital benefits, med-
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ical and dental services, benefits to students and family allowances’.
Despite speaking against various features of the three bills and debat-
ing them over several days, the Opposition voted with the government
and passed the bills. Menzies then proposed his famous amendment,
to be inserted after the word ‘services’: ‘but not so as to authorize any
form of civil conscription’.

Newland claimed the credit for the amendment, particularly after
the BMA’s successful appeal to the High Court in 1949, although in a
letter to Menzies in March 1949 he thanked him ‘for having prevented
the conscription of the medical profession’.21 But why did Menzies agree
to propose the amendment in the House and why did Evatt agree to
support it? No copy of Newland’s original letter has been found, but
it would seem from Menzies’ reply that Newland actually proposed
modifying the wording of the industrial employment referendum that
was being debated at the same time. Menzies wrote:

It was not appropriate to bring the amendment on the Industrial Bill,
because the work of the medical profession is not ‘industrial’. For that rea-
son, I put the amendment forward in what seemed to me to be the appro-
priate place.22

The Attorney-General Dr Evatt accepted the amendment because the
Labor government lost the so-called fourteen powers referendum in
1944 in the face of an organised campaign suggesting that a yes vote
would be a vote for industrial conscription.23 This suggests a rather
different version of events from that put forward by Newland.

Newland and Menzies were acquaintances rather than friends,24 and
significantly Newland sent his original letter to Earle Page, a fellow
surgeon, rather than to Menzies. Menzies may well have had support
for the medical profession in mind when he proposed the amendment,
but the form it took was very much his own creation. Reading the
debates on the bill from 1946, it seems clear that Menzies ‘owned’ the
no civilian conscription idea and was seen to do so by other members
on both sides of the House. Evatt, in particular, was keen to acknowl-
edge Menzies as the author of the idea, and did so early in the debates—
a full week before Menzies proposed his ‘no civil conscription’
amendment to the Social Security Bill.25 Menzies’ amendment was,
therefore, not in any way surprising, and in his 1970 autobiography
he does not mention Newland’s role in suggesting it. Menzies argues
that he was ‘deeply attached to the principles of private medical prac-
tice and the singular importance of the voluntary doctor-patient rela-
tionship’. He claims that he proposed the amendment because, as it
stood, the bill included ‘a power to nationalize medicine and dentistry’.26

In his brief speech on the amendment on 10 April 1946, Menzies made
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politics.16 In October 1941, Labor took office with Evatt as both attor-
ney-general and the Minister for External Affairs. He then became
involved in putting forward a number of referenda, all designed to
increase the federal government’s sphere of operation. Most failed to
receive the requisite numbers in a majority of States.

In 1944, Evatt introduced the ‘fourteen powers’ referendum,
designed to increase federal power during the war and for five years
afterwards. It also failed to achieve a majority of votes and only gained
majority support in two States. Importantly, conservative opponents of
the referendum had claimed the increased powers would enable the fed-
eral government to introduce ‘industrial conscription’. Labor politicians
subsequently argued that people were ‘stampeded by the cry of indus-
trial conscription’ and this campaign ‘wrecked the referendum’.17

In April 1944, the government also passed the Pharmaceutical
Benefits Act, which subsidised a limited range of drugs. The medical
profession reacted strongly and in June of that year, the Federal Council
of the BMA resolved not to be a party to the act, effectively ushering
in a boycott of the act by doctors. The story of opposition to the act
has been told at some length by Hunter, McGrath, Gillespie and
Pensabene, among others,18 but to summarise, doctors from both the
left and the right of the political spectrum opposed the Pharmaceutical
Benefits Act, although for different reasons. However, they were unable
to challenge the act directly, because it did not directly affect them.
Eventually, the Victorian State attorney-general was persuaded to chal-
lenge the validity of the act in the High Court. The challenge succeeded
and the Pharmaceutical Benefits Act was declared unconstitutional.19

This High Court decision not only threw the Pharmaceutical Benefits
Act into doubt, but also a range of other government legislation, includ-
ing Menzies’ child endowment program. Thus, Evatt set to work to
draft another amendment to the Constitution, and in 1946 he put for-
ward legislation to increase federal power. He wanted power to legis-
late for terms and conditions of employment (specifically a forty-hour
week); to market primary products; and to introduce a national health
service. He introduced three separate bills, so that if one failed the ref-
erendum it would not bring down the others, but all three were debated
simultaneously in the House of Representatives in April 1946. Bearing
in mind the defeat of his ‘fourteen powers’ referendum two years ear-
lier, the proposed amendment on industrial powers requested the power
to regulate ‘[t]erms and conditions of employment in industry, but not
so as to authorize any form of industrial conscription.’20

As has already been noted, the Social Services Bill was designed to
amend the Constitution to allow the federal government to make pro-
vision for ‘maternity allowances, widows’ pensions, child endowment,
unemployment, pharmaceutical, sickness and hospital benefits, med-
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direct reference to the ‘no industrial conscription’ clause in the other
bill and said:

I would never object to medical and dental services being provided for the
people under some proper government scheme. I have no objection to the
Commonwealth having power to make proper laws in relation to medical
and dental services, but so long as there is doubt—and I entertain grave
doubts on the matter—as to whether that power does not authorize the
nationalization of these two professions, their members are entitled to be
protected against conscription just as are industrial workers under the bill
I have mentioned.27

Evatt wanted the referendum to pass and he had had the recent expe-
rience of seeing a referendum fail in the face of an organised campaign
suggesting it might result in industrial conscription. In addition, the
Labor Party had no plans to, as Menzies put it, ‘nationalise medicine
and dentistry’. It was the early hours of the morning and the House
had been sitting all night, when Dr Evatt stood up and spoke in favour
of the amendment:

It is perfectly true, as the right honorable gentleman said, that he has bor-
rowed certain words from the bill dealing with industrial matters, but the
Government had previously borrowed the same set of words from the
National Security Bill introduced by the right honorable gentleman when
he was Attorney-General. I believe that one good turn deserves another,
and that if industrial workers are entitled to be protected against con-
scription, members of the medical and dental profession are entitled to sim-
ilar protection.28

In the event, on polling day, 28 September 1946, a majority of the vot-
ers in each State passed the referendum to give the government power
to introduce ‘pharmaceutical, sickness and hospital benefits, medical
and dental services (but not so as to authorize any form of civil con-
scription)’, but they did not pass the other two referenda.29 Clearly, it
had been Evatt’s intention that workers in industry should have con-
stitutional protection from civilian conscription, but the voters of
Australia, as is so often the way with referenda, produced an unex-
pected outcome. Doctors and dentists ended up with constitutional pro-
tection from civil conscription, and other Australians did not. The irony
is that the voters almost certainly believed they were voting for a
national health service, or at least voting to give the government power
to provide them with a national health service. In the event, the High
Court ruled otherwise.
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Evatt’s correspondence and of the relevant debates in the House of
Representatives reveals that the ‘no civil conscription clause’ was prob-
ably the result of a conjunction of accidental circumstances, most of
which had nothing to do with doctors or dentists at all.10

An outline of events

The context for this story, amid an international, postwar ferment of
debate on health care policy, is a range of moves in Australia to increase
federal government involvement in the provision of health and wel-
fare.11 The Constitution of 1901 gave the federal government very lim-
ited power in this area. Canberra could provide for insurance, for
quarantine, and to a certain extent for public health. Between the wars,
successive governments of all political persuasions pushed at these
boundaries, and their efforts were not really challenged until 1944.

In 1938 the Federal Council of the BMA, led by Newland, negoti-
ated with the conservative Lyons government over details of its
National Health and Pensions Bill, which set out to provide health care
for employed workers. But rank and file general practitioner members
objected, and the Federal Council of the BMA had to make an embar-
rassing about-face.12

As the attorney-general in the Lyons government Menzies was a sup-
porter of the controversial National Health and Pensions Act, which
was never implemented despite his becoming Prime Minister in 1939.
However, before he lost the 1941 election, Menzies appointed a joint
parliamentary committee on social security to look at future national
policy. Almost immediately, the joint parliamentary committee asked
the National Health and Medical Research Council to develop a plan
for a coordinated national health service. Menzies, it would seem,
believed that health policy might be an appropriate area for at least
some federal government intervention.13

It should also be noted that in 1939, when Menzies was still attor-
ney-general, he introduced the phrase ‘Nothing in this section shall
authorize… any form of industrial conscription’ to a bill on national
security.14 The clause, which appears to have been influenced by the
failure of two military conscription referenda during World War I plus
more recent trade union suspicions of government direction of labour,
was supported by the Labor Party.15 In other words, the concept of
legislative protection from non-military conscription was originally
sponsored by Menzies with Labor Party support.

The other key figure in this story is Herbert Vere (Doc) Evatt. Like
his political sparring partner Menzies, Evatt’s background was law,
and he resigned from the High Court in 1940 to take up Labor Party
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Conclusion

Why was the Constitution of Australia changed in this particular way?
Was it the result of the power of organised medicine acting through its
trade union, the BMA, to defeat the wishes of the Labor government?
Was it the result of two men, Newland and Menzies—or perhaps three
including Page—getting together to pull the wool over Evatt’s eyes and
change the course of history? The above outline of events seems to indi-
cate that it was not the result of any such coherent action. On the con-
trary, the change to the Constitution seems to have been the result of
a more arbitrary chain of events, most of which were not related to
medicine at all. What occurred seems rather more like plain bad luck
for the Labor Party and serendipity for those members of the medical
profession who did not want a national health service.

Newland’s role in the so-called ‘Menzies-Newland placitum’ has
been somewhat exaggerated. We will never know whether Menzies
would have come up with the amendment without Newland’s sug-
gestion of a similar amendment to a different bill, but the wording of
the amendment and its acceptance by all major political parties owed
as much to accident and a messy conjunction of circumstances as to
any particular political perspicacity by Sir Henry Simpson Newland.
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stitutional protection for doctors was tested in the High Court in 1949,
and the court ruled that even such an apparently trivial matter as requir-
ing doctors to write prescriptions only on government forms consti-
tuted civil conscription.4 The pharmaceutical benefits scheme itself was
not ruled unconstitutional, but it was rendered unworkable by doc-
tors’ boycotts and by the High Court ruling against the compulsory
use of government forms.

In the 1950s, the Menzies government, with Page as Health Minister,
brought in a pharmaceutical benefits scheme that was acceptable to
doctors. This turned out to be considerably more expensive than the
scheme it replaced.5 The degree to which later federal governments have
been constrained in their health care provision by the no civil con-
scription clause is unclear, but the clause certainly ended up costing
the Australian taxpayer a large amount of money in the 1950s.6 So
how has it come about that doctors and dentists have this particular
constitutional protection, and not anybody else?

James Gillespie argues that Page and Newland were responsible for
initiating the ‘no civil conscription’ amendment, and Newland himself
argues that it was the best service he ever did the BMA.7 This is a major
claim, given the many years he served as federal president. Newland’s
version of the story is as follows:

The Chifley government held a referendum, consisting of three parts, the
first part dealing with marketing, the second dealing with industrial employ-
ment and the third dealing with social services. As President of the Federal
Council, I went right through it very carefully, and I noticed that in the
part dealing with industrial employment it was laid down that those
employed should not be subjected to conscription. But when I perused the
social services part, there was no word there that those employed in pro-
fessional employment should be exempt from conscription. This seemed
to me an iniquitous omission. There was no time to have it dealt with in
the Federal Council so I wrote a letter to Mr. Menzies, as he was then, the
Leader of the Opposition, and to Dr. Evatt who was in charge of the Bill.
I suggested that they should have an amendment that there should be no
professional conscription in any shape or form. Mr. Menzies replied: “I
quite agree with you; I will introduce an amendment, but I shall not use
your term ‘professional conscription’. I think it would be very much bet-
ter if I used the term ‘civil conscription’.”8

Unfortunately, this story fails to explain why the Constitution was
changed. Nor does it explain why Menzies agreed to introduce the
amendment, let alone why Evatt agreed to accept it. Page, for instance,
proposed a different, but related, amendment to the same bill and his
amendment was not accepted.9 Examination of  Newland, Menzies and
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SECTION 51 (XXIIIA) OF THE AUSTRALIAN CONSTITUTION ALLOWS THE FED-
eral government to make provision for:

maternity allowances, widow’s pensions, child endowment, unemployment,
pharmaceutical, sickness and hospital benefits, medical and dental service
(but not so as to authorize any form of civil conscription), benefits to stu-
dents and family allowances.1

This clause entered the Constitution following a rare successful refer-
endum in 1946, but it was not originally framed in quite that way.
When it first appeared before the House of Representatives as the
Constitution Alteration (Social Services) Bill in March 1946, both the
word ‘pharmaceutical’ and the phrase ‘but not so as to authorize any
form of civil conscription’ were missing. The absence of ‘pharmaceu-
tical’ was simply a mistake, which was corrected in committee by the
Attorney-General Dr Herbert Vere Evatt on 9 April. The phrase ‘but
not so as to authorize any form of civil conscription’ was an amend-
ment proposed by the Leader of the Opposition Mr (later Sir) Robert
Menzies, and accepted by the attorney-general.2 It is sometimes known
as the Menzies–Newland placitum, because Sir Henry Newland, pres-
ident of the British Medical Association’s (BMA) Australian Federal
Council from 1933 to 1949, wrote a letter to Earle Page (doctor and
prominent Member of the House of Representatives) suggesting an
amendment along these lines. Page passed the letter on to Menzies and
to Senate Opposition Leader George McLeay.3

The amendment entered the Constitution during a time of major
upheaval in Australian medical circles, with successive federal gov-
ernments attempting to introduce a variety of health schemes. The BMA
was not united in opposition to all the legislation, but ended up thwart-
ing substantial portions of these schemes.

This amendment to the Australian Constitution protects doctors and
dentists from civil conscription although other citizens do not enjoy
the same protection. There is nothing in the Constitution, for instance,
to protect the unemployed from work-for-the-dole schemes. This con-
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